History of prior violations

The solicitor indicated that the respondent had three prior assessed
violations of section 75.807, and no prior violations of section 75.518,

Size of Business and Effect of Civil Penalties on the Respondent's Ability
to Remain in Business.  (Applicable to all Dockets).

The parties have stipulated that the respondent is a small mine
operator, and that its annual coal production has been approximately 87,000
tons. With regard to the question of respondent's current financial
condition, including the effect of any civil penalties on its ability
to remain in business, respondent presented the testimony of its owner,
and his testimony follows below.

Mine Operator Winford Davis testified that he began mining in 1964,
that the Marie No. 1 Mine was initially started In 1971, and since that
time this has been his only active mining operation.  However, the mine
ceased to operate on December 29, 1981, and it has not been an actively
producing mine since that time. He testified that during the years prior
to 1974, the mine was profitable, and he conceded that his "before taxes"
profits in 1975 was "a little over $1 million", but that since that time
the mine has lost money. The profits from his operation in 1974 was used
to purchase new equipment and to go expand the mine.  Income for the mine,
in terms of profit, for the years 1975 and 1976, was approximately $300,000,
before taxes, but the mine lost $11,000 in 1977.

Mr. Davis testified that during -the period April through September 1977,
the mine was flooded, and no coal was produced. A UMWA strike in November 1977,
also affected coal production, and the strike lasted for about 90 days, or
until February of 1978. Although flood insurance covered the larger
portion of flood damage, he still lost approximately $1.8 million in
equipment, and had to borrow money to replace it. The mine was also
flooded on three occasions during 1978 and 1979, and that curtailed coal
production even further.  In addition, while his mine is not a union mine,
organizing efforts to unionize the mine during November 1980, resulted in
vandalism and other trouble which also cut into his production. He
absorbed the flood losses for 1979 because he was afraid to file further
flood claims, for fear that his insurance would be cancelled, and the
mine was down for three months while the water was pumped out. As a
result of all of these events, his losses for each.of the years 1978 and 1979
was a half-a-million dollars per year.  Similar losses were encountered in
1980 because of labor problems.

Mr. Davis identified his accounting firm and stated that he has
retained them since 1974 to keep his books. Work is being performed on
the report ending April 30, 1981, but he indicated that he has been
unable to pay the firm for their accounting work since prior to April 1981,
and the firm has filed for an extension for him to pay his taxes for the
year 1981.  Since he has been unable to pay his accountant, he felt that
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